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Chapter 5 - Hearing  Practice ud Pmcedure of the Bawd ai Public Roads Classifications  and Standarda 

001 HEARING PROCEDURE  FOR THE PROMULGATION, AMENDMENT OR REPEAL OF THE RULES AND 
REGULATIONS OF THE BOARD OF PUBLIC ROADS CLASSIFICATIONS AND STANDARDS 

- 001.01 An informal public hearing  shall  be held 10 consider promulgation, amendment or repeal of any Rule 
or Reguletion of the Board unless waived by the Governor. 

001.02 Notice as to time and  place of the  hearing shall be published in a newspaper of general circulation in 
the State a t  least twenty days in advance of the hearing. 

- 001.03 Any pany who desires a continuance shall, immediately upon receipt of notice of hearing, or as won 
thereafter as f a N  requiring such continuance come to hislher knowledge. notify the Board's Office in writing, 
by lener or telegram of said  desire, stating in detail the reasons why such continuance is n-ry. Any such 
pany may  be required to submit affidavits in suppan of such  request. For good cause shown. the  Board  may 
grant a continuance. and  may a t  any time order a continuance on the Board's own motion. Only under 
exceptional circumstances will requests for continuance of a hearing  be  considered unless submitted on or 
before  the seventh  day prior to the date set for hearing. 

- 001.04 The  hearing  shall be heid a t  the  Depanment of Roads Building,  Central  Complex. South Junction 
U.S. 77 and N-2, Lincoln, Nebraska, andlor a t  such other location as may  be  deemed  advisable. 

001.05 All hearings will be recorded  and  transcribed. in summary. for record. 

- 

- 
- 001.06 A patition  for the promulgation. amendment  or  repeal of any  Board Rule or Regulation  shall state 
the precise wording of the propowd Rule or addition. or  the  preciwr wording of the presant Regulation to 
be deleted or repealed.  shall state briefly the reasons for such promulgation, amendment or repaal  and  shall 
state the Mme and  address of the petitioner. One original wrinen request  shall bs required and shall be 
presented to the Board's Secretary who shall furnish a copy to each  Board  Member  and all known interested 

date for a hearing for the promulgation, amendment  or  repeal of any Rule or Regulation. 
persons.  The  Board shall consider the petition  within sixty days of receipt.  The  Board  may, at  any time, st a 

001.07 Failure of any petitioner to appear a t  the time and  place set for hearing unless otherwise allowed by 
the  Board on good cause shown, will be deemed sufficient  grounds for the Board to dismiss the petition. 

001.08  The  chairperson of  the hearing shall be a member of the  Board and  shall  have the power to adjust the 
procedure of the hearing to meet special circumsiances. 

001.09 Thore members of the Board and wff prasrn shall be  available to answer  questions mnwrning the 
changes in the  Rules and  Regulations. 

- 

- 
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setting out the purpose  and giving  recorded notice of tha hearing. 
001.10 The chairperson will make  an opening  statement which shall fulfill all neassary legal requirements by - 

- 001.1 1 The presiding officer shall  have the power to recess the hearing a t  any time and to close it when all 
relevant  discusrion has  been  heard. 

- 001.12 Copies of the transcript shall be supplied to each Board Member in tima to be reviewed  before a 
decision is made. A copy of the transcript will be furnished without charge to any interested  person upon 
request. 

001.13  The  findings  shall  consist of a concise  statement of the  conclusions upon each contesad revision. 

copy of the decision  and  order  and  accompanying  findings  and  conclusions shall be  delivered  or mailed upon 
Interested  parties testifying a t  the  hearing  shall be notified  of the  decision  and  order in person or by  mail. R 

requm to each p a w  or anorney of  record. 

001.14  The validity of the final order  shall be subject to review in accordance with the laws of the State of 
Nebraska. 
- 

- 001.15 When  any petition for the promblgation, amendment or repaal of any Rule or Regulation by the 
-\ 

Board has  been denied in whole or in part, a subsequent petition covaring  substantially  the same subject 
matter will  not be considered by the Board within one hundred eighry  calendar  days from the date of the final 
denial in whole or in part of the previous petition, except for good cause  shown. 
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002 HEARING  PRACTICE  AND PROCEDURES BEFORE THE  BOARD OF PUBLIC ROADS CLASSIFICA. 
TlONS  AND  STANDARDS 

002.01  General 

0OZ.OlA  Scope and Application. These' rules shall  govern practice and procedure in all hearings 
involving contested cases as that term is  defined in 84-901(3) Neb.  Rev. Srat. Practice  and procedure for 
hearings involving this Board is also governed by Chapter 84, Anicle 9 Neb. Rev. Stat. In the absenn! 
of a specific rule, practice  pertaining to proceedings in the district  courts of this State shall be applicable. 

002.018 Filings. All correspondence  and filings shall be addressed or delivered to the Board of Public 
Roads Classifications and  Standards, State of Nebraska, Attention: Secretary for the Board. Box 94759. 
Lincoln, Nebraska 685094759. 

002.01C Time  Computation. In computing any period  of  time prescribed or  allowed by these  Rules the 
day of the act or event  after  which the designated period  of  time begins to run is not IO be included. The 

which event. the period runs until the end of the next day which is  neither a Saturday, Sunday nor a 
last day of  the  period so computed is  to be included, unless it is a Saturday,  Sunday or a legal holiday. in 

Sundays  and holidays shall be excluded in the computation. When the Federal  government  (Post Office) 
holiday. When the period  of  time prescribed or allowed is  less than five days, intermediate Saturdays, 

and the State observe the same holiday on  different days  and  such prevenIs a pany  from acting within 
the prescribed time. both days  observed  shall be considered as holidays. 

002.010 Copies of these  rules  shall be furnished without charge. IO any interested person, upon request 
from the Board a t  i ts  offices, South  Junction  US. 77 and  N-2, Lincoln, Nebraska. 

002.01E Appearances. Any individual may appear on hidher  own behalf before the Board. An 
individual may appear on behalf of  another if: 

1. He/she is admitted to practice law before the Nebraska  Supreme Coun, or 

2. He/she is admined to practice law before the Supreme Coun of any state and is acarm- 
panied by a person admitted IO practice before the Nebraska  Supreme Coun. 

Nothing  in th is  Rule shall prohibit artorneys representing the Board who are admined to practice  law in 
Nebraska from interrogating witnesses or otherwise panicipating in proceedings before the  Board. 
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- 002.01F Definitions. As  used in these Rules of practice and procedure, the following  definitions shall 
apply unless the context.'to be intelligible  or prevent absurdity, otherwise requires: 

, 

002.01F1 Pleadings Defined: Pleadings  shall  mean  any written application,  petition,  protest, 
complaint. answer or morion used in any  proceedings pursuant to this Rule. 

Standards, State of Nebraska. 
002.01F2 Board Defined: Board shall mean the Board of  Public Roads Classifications and 

002.01F3  Filed with the Board Defined: The filing  of pleadings with the Board as required by 
these Rules shall be  made by  filing them with the Secretary for the Board. I f  mailed to the Board 
the date of  receipt a t  the Board and not the date of deposit in the mails is determinative. 

002.01F4  Holiday Defined: A holiday is a day or any portion  of a day  designated by statute or 
authorized by the Governor in which no business is transacted by State Government. 

002.01F5 Office Hours Defined:  Office hours are  8:OO  A.M. to 5:OO P.M., Monday through 
Friday. 

002.01F6 Formal  Public Hearing Defined: A  formal  public hearing  may be a hearing conduned 
by a hearing  examiner not  within the  employ  of  the Board a t  the time  of appointment,  the  record 
of which hearing is  prepared by a coun reporter and a t  which  the rules of evidence applicable in 
the district wuns may be  used i f  requested by either pany  in accordance with the requirement  of 
84-914 Neb. Rev. Stat. 

002.01F7 Informal  Public Hearing Defined: An  informal  public hearing shall be a hearing 
conducted by a hearing  examiner who is a Board Member or a member of the Board's staff, the 
record of which hearing shall be transcribed or recorded by the Board. a t  which either pany may 
elect to be bound by the rules of evidenu, applicable in the distrin courts. i f  such election is in 
accordance with the requirements of  84-914 Neb. Rev. Stat. 

002.01 FB Parry Defined: Parry  shall  mean the Nebraska  Board of  Public Roads Classifications 
and  Standards, an individual,  corporation or other entity that is aggrieved by a decision resulting 
from an interpretation and/or application  of  the Rules  and Regulations of the Board of Public 
Roads Classifications and  Standards. 
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002.02 Hearinq  Examiner. 

002.02A Appointment of Hearing  Examiner. Upon receipt of a request for a hearing by a party, 
the Board's  chairperson  may appoint a Hearing  Examiner IO administrate, conduct and  preside  over 
e hearing.  or may schedule the  hearing  before the Board a t  a regular or special  meeting. 

. 002.02Al Informal Public Hearings.  The  Board's  chairperson  may, in  hidher discretion, appoint 
any individual to act as Hearing  Examiner for informal hearings. including s ta f f  members within 
the  employ of the Nebraska Department of Roads. so long as t h e  individual so appointed can, in 
the opinion of the Board's  chairperson serve as  a Hearing  Examiner in a competent and efficient 
manner. 

OOZ.OZA2 Formal Public Hearings.  The Board may appoint an individual to act  as Hearing 
Examiner in formal public hearings who is not a member of t h e  Board  or a State  employee. 

- 002.02B Duties of Hearing  Examiner. 

002.02B1  Conduct of Hearing. The Hearing  Examiner  shall  preside a t  the hearing,  open the 
proceedings.  acknowledge  appearance of parties  and  counsel,  receive  evidence for the  record, rule 
on all motions and objections. may interrogate witnesses.  and  shall  close the proceedings. I f  a 
p a w  or parties  are not represented by legal  counsel. the  Hearing  Examiner  shall  explain 10 them 
the Rules of practice and  procedure  and  shall conduct the hearing  generally in a l e x  formal manner. 

002.02B2  Custodian of All Pleadings. Upon appointment as Hearing  Examiner,  the  Hearing 
Examiner shall become the  custodian of all pleadings. exhibits.  depositions,  documents,  and briefs 
entered. filed and introduced into evidence  by the  parties. 

002.02B3 Limitation of Powers. A  Hearing  Examiner,  except for a Board  Member.  shall  have no 
power IO take  any action involving a final determination of the proceedings. 

' 002.02B4  Record of Proceedings. 

002.02B4(a) Informal Pubic  Hearing. T h e  Hearing  Examiner  shall  prepare en official record 
which shall include tesximony  and exhibits, however. it shall not be necassary to transcribe 
shorthand notes or recordings unless requested by either paw. 
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002.02B4(bl Formal Public Hearing.  The  Hearing  Examiner  shall  prepare an official record 
which shall include testimony and exhibits and  such  proceedings  shall  be recorded by a COUR 

reporter. 

002.02B4(c) Notice of Hearing. It shall be the duty of the  Hearing  Examiner to determine 
that notice of hearing  has been given in accordance with the Rules and Regulations of the 
Board. 

002.OZB4(d) Oath. All testimony presented before  the  Hearing  Examiner  shall be  given 
under oath which the  Hearing  Examiner will have the authoritv  to administer. 

002.02B4(e)  Conduct of PaRias.  The  Hearing Examiner shall  have the power to exclude  or 
remove from the  hearing any person  who engages in improper conduct. 

002.OZB4(fl Findings and  Recommendations.  The  Hearing  Examiner  shall, in writing, make 
complete findings of f an  and  conclusions of law  together with a recommendation for 
disposition of the issue to the Board. 

002.03 Commencement of Proceedinq. A hearing  shall be scheduled within sixty days of receipt of a wrinen 
request of a party. Such hearing  may, at  the discretion of the  Board. be either a formal or an informal public 
hearing  except that a formal public hearing shall be scheduled when so requested  by a pa-. 

002.04 Scheduling of Hearing. A hearing  shall  be held no sooner than twenty days after receipt of a wrinen 
request. 

002.05 Location of Hearing. All hearings  shall  be held a t  the Lincoln offices of the Board a t  a room 10 
be announced by the Hearing  Examiner. 

002.06 Notice of Hearing. The Board's  Secretary  shall give reasonable notice of hearing Rating the date, time. 
location and  general  subject matter of the hearing. Notice shall  be  given by mail no later than twenw days 
prior 10 a hearing. Failure of a parry to appear at  a hearing SO scheduled  shall  be  grounds for dismissal of the 
proceeding. 

002.07 Motions. 

002.07A Motions made prior to a hearing  shall  be in  writing and a copy thereof shall be  served on the 
parties.  Such  motions,  except motions constituting final disposition of a proceeding,  shall  be ruled on by 
the  Hearing  Examiner. Motions constituting final disposition of a proceeding  shall  be ruled upan by the 
Board. 

- 
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002978 Motions may be  led on expane, without argument. A copy  of the motion  with the ruling 
thereon.shal1 ba mailed IO the  parties. 

o02.07C Motion  for Continuance. Motions  for continuance  shall be granted a t  the  discretion of the 

shown'  end in no cars shall a hearing be continued  for a period of more  than twenty days. 
Hearing  Examiner,  however, no continuance  shall be requested  and none allowed but  for good causa 

002.08 Discovery. 

OOZ.08A The party shall have the right IO request  answers to questions,  and to request tha  production 
of spacifiad documenu rslavant to the  proceedings. Further, each  may take  depositions of any  witness 
upon ten working days notice to the other. 

002.088  Discovery  requests  and/or notice shall be  addressed to the party  from whom the  information 
or documents  are  sought with a copy filed  with  the Hearing  Examiner. 

002.08C  Answers  and  documents must be provided within ten working days of receipt of request. 
Objections to such  requests shall be  made to the Hearing  Examiner within five days of receiuwrQhe 
requust.  The  Hearing  Examiner shall affirm or  deny  such objection  within five days of receipt t h s r s o h  
and  shall  enablish time  limits  for responsa  when objections are  denied. 

=D Failure to respond 10 any  discovery  request.  except  where obiections IO such  requests  are 
sustained,  may. a t  the discretion of the  Hearing  Examiner,  result in the  nonresponding  parry  being 
denied  the right to introduce any  evidence on the  subject of the  request,  or such other  remedy as 
deemed appropriate. 

- 

The rims limits of the discovery  procedure  may. if necessary  and  [&ified in the opinion  of 
the Hearing  Examiner. be adjusted to accommodate the time required  by  the,circumstances. 

002.09  Subpoena. A subpoena may be had upon request which shall indicate IO the  Hearing  Examiner the 
names  and the l a  known addresses of the witnesses to be called. If evidence other  than  oral testimony is 
required. each item to be produced  shall be adequately  described. All requesfs for subpoena  shall be directed 
to the anention  of  the Hearing  Examiner no less than  five days prior to the  published  date of said  hearing.  The 
Hearing  Examiner  shall issue subpoena a requested  and  mail  the same to the party sa requesting within seven 
days of receipt of request  therefore.  Service may be mads either  by mailing a copy  thereof by registered or 
certified mail, return receipt  requested, no leu than three  days  before the hearing  date of the causa which the , 
witnau is required to ansnd. or personally by any  person not interested in the action. No cam for serving a 
subpoena will be allowed. 

,. 
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002.10 Conduct of Hearing.  The  Board  shall  present its case first. sening forth the grounds  and  reasons 
for its actions. and then the  ather party shall be heard. In cases where the  Board  feels that the  other party 
should  be  heard first, tha t  party shall  be notified  not less than five days in advance of the  hearing. 

002.1 1 Decision of the  Board.  The  decision of the Board shall  be in writing and a mpy of the decision  shall 

received by the Board.  The  Board  may. a t  i ts discretion, adopt the recommendation of the Hearing  Examiner, 
be mailed to the party by mail no later than sixty days  after  the  recommendation of the  Hearing  Examiner is 

or the  Board  may  make an independent  decision  accompanied by its findings of fac: and  conclusions of law. 
Any decision  concerning the penalty provisions of Nebraska Statutes shall  be mailed by certified or registered 
mail. 

a 


